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RECEIVER’S RESPONSE TO MOTION TO RECONSIDER 

 
Sterling Consulting Corporation, as receiver, by and through its attorneys, 

Fairfield and Woods, P.C., hereby responds to the Motion to Reconsider filed by the 

State Licensing Authority (“SLA”) as follows: 

INTRODUCTION 

The motion should be denied.  It does not comply with Rule 121, and 

regardless, the court’s prior determination was correct.  The only changes in fact 

since entry of the court’s prior order only make it even more appropriate.   

I. The Motion to Reconsider does not Comply with Rule 121. 

A. Rule 59 does not apply. 

While the motion purports to be filed under Rule 59, that rule is not 

applicable.  That rule regards post-trial motions.  There has not been a trial in this 
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case; the court simply denied a motion to intervene and a motion to modify its 

existing Oder Appointing Receiver.   

The SLA’s claim that the court’s denial of its motions is really a judgment is 

based solely on the fact that it is immediately appealable under C.A.R. 1.  Motion p. 

4, n. 4.  But this does not follow—just because something is immediately appealable 

does not make it a judgment.   For example, orders granting or denying preliminary 

injunctions issued under Rule 65 are also immediately appealable under C.A.R. 1, 

but that does not make them judgments.   

Rule 59 expressly allows motions to be made “within 14 days after entry of 

judgment as provided for in C.R.C.P. 58.”  Rule 58, in turn, requires the court to 

“prepare, date, and sign a written judgment and the clerk shall enter it on the 

register of actions.”  None of that occurred here.  The court’s interlocutory order 

denying intervention and the motion to amend its Order Appointing Receiver is not 

a judgment, and so Rule 59 does not apply.   

B. The SLA has not met the Rule 121 standard for motions to reconsider. 

As Rule 59 does not apply, Rule 121, § 1-15, ¶11 governs the SLA’s motion.  

That paragraph provides:  

Motions to reconsider interlocutory orders of the court, meaning 
motions to reconsider other than those governed by C.R.C.P. 59 
or 60, are disfavored.  A party moving to reconsider must show 
more than disagreement with the court’s decision.  Such a 
motion must allege manifest error of factual law that clearly 
mandates a different result or other circumstance resulting in 
manifest injustice. 
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The SLA does not even attempt to meet this standard, because it cannot.  

Rather, the SLA generally re-argues points already thoughtfully rejected by the 

court.1   

II. The Court’s Prior Order was Correct. 

A. Subsequent developments make the court’s order even more 
appropriate. 

 
Even if the court considers the motion to reconsider, it should be denied.  Not 

only has the court rejected these arguments, in doing so it made specific reference to 

the ill-advisedness of “zero tolerance policies,” which is essentially what the SLA is 

arguing.   

The facts that have changed, as discussed at the October 21 telephonic status 

conference, are that two members of the receiver’s staff have obtained licenses.  One 

employee has obtained a “Occupational Employee License,” allowing him to go 

behind the counter, into store rooms, etc. where the marijuana is actually present.  

The receiver’s in-house accountant has obtained an Occupational License to give her 

access to the “seed to sale” computer tracking system the Marijuana Enforcement 

Tracking Reporting Compliance program, commonly referred to as “METRC.”   

                                            
1 While the motion references a supposed “new fact” (the expiration of 
Respondent’s Owners Associated Key License), this fact would not have 
affected the court’s prior ruling based on the court’s clear reasoning that a 
marijuana operation in the custody of the Denver District Court during the 
pendency of litigation does not present issues of concern.  Further, since the 
motion for reconsideration was filed, the Respondent’s Key License has been 
renewed.  Thus even if this “new fact” once gave grounds for reconsideration, 
that fact has returned to its status when the court ruled initially. 
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Based on the prior court order, these licenses were not required.  The receiver 

was simply bending over backwards trying to accommodate the SLA.  The SLA will 

not be satisfied, however, unless this court or the receiver also has a license.2  This 

is simply not required under the law.   

B. This court has inherent authority to appoint a receiver pendente lite, 
and the legislature did not interfere with that, if it even can. 

 
As the receiver’s response to the original motion to modify or amend sets out, 

courts sitting in equity have certain inherent powers, including the power to 

appoint a receiver pendente lite.  E.g., Johnson v. El Paso Cattle Co., 725 P.2d 1180 

(Colo. App. 1986) (appointing a receiver in equity inherent power of district court); 

Melville v. Weybrew, 106 Colo. 121 (1940) (where court in equity had subject matter 

jurisdiction over matter before it, it had inherent authority to appoint receiver to 

displace trustees over trust); Roll v. Davis, 85 Colo. 594 (1929) (courts have inherent 

power to appoint receivers to preserve property in litigation); Jones v. Bank of 

Leadville, 17 P. 272, 277 (Colo. 1887) (referring to a court of equity’s inherent power 

to appoint a receiver pending dissolution of a corporation, but noting the court did 

not have the power to perform the dissolution itself absent a statute because 

corporate dissolution was not an inherent power of a court in equity).   

                                            
2 At the conclusion of the hearing on September 29, the receiver and the SLA stated 
to the court that they would work on a compromise order.  They have done so for 
over a month.  While numerous concessions were made by the receiver (such as 
some of its employees obtaining Occupational Licenses), the major issue—whether 
Mr. Block had to obtain a license—could not be resolved, thus making this 
Response necessary. 
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A domestic relations court sits in equity.  E.g. In re Marriage of Cargill, 843 

P.2d 1335 (Colo. 1993).  Other states have expressly held that a receiver may be 

appointed pending a divorce under the inherent power of the court, even where the 

divorce statutes do not give them this power.  E.g. Grayson v. Grayson, 352 P.2d 

738, 743 (Or. 1960); Gunther v. Gunther, 283 S.W. 2d 826, 828 (Tex. App. 1955). 

The legislature generally may not interfere with these powers; even if 

it can, it must do so on a limited, narrowly-tailored basis and clearly and 

explicitly.  E.g., New York Title & Mort. Co. v. Polk Arms, Inc., 186 N.E. 35, 

37 (N.Y. App. 1933) (even though legislature passed statute saying receiver 

could not be appointed until a note had been in default at least 30 days, this 

did not affect court’s inherent ability to appoint a receiver pendente lite); 

Paul M.J. v. Dorene A.G, 510 N.W. 2d 775, 778 (Wis. App. 1993) (“If the 

legislature intends to limit the court’s inherent power to control its calendar, 

it must do so clearly and unambiguously by explicit language and not by 

implication.  Because the statute contains no specific prohibition regarding 

holding hearings during the two-year period, we will not imply such a 

prohibition.”); Kaiser-Fraizer Corp. v. Eaton, 101 A.2d 345, 351 (Del. Sup. 

1953) (declining to interpret legislation as modifying inherent power of court 

“in absence of clear evidence” that it intended to do so); Board of Educ. v. 

Asbury Park Educ. Ass’n, 368 A.2d 396, 404 (N.J. Sup. 1976) (legislature 

lacked jurisdiction to affect court’s inherent authority to issue injunctions, 

“It is clear beyond peradventure that the powers of a court of chancery, it 
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being a constitutional court of original general jurisdiction, N.J. Const. 

(1947), Art. VI, § III, para. 2, may not be impaired by the Legislature.”);  

Gray v. Commissioner of Revenue, 665 N.E.2d 665 (Mass. 1996) (holding that 

legislature could not modify inherent power of court, but determining that 

changing the laws regarding garnishment was not a change to its inherent 

powers). 

None of that occurred here.  There is no legislative analysis or 

legislative history showing that the legislature intended even to attempt to 

modify the court’s inherent authority to appoint receivers.   

The SLA’s entire argument is premised on the single fact that the term 

“receiver” does not appear in the marijuana statute.  This is not enough to overcome 

the constitutional separation of powers issue.  As noted in the Petitioner’s response 

to the original motion to alter or amend, the Occupations Code in the Colorado 

Revised Statute lists 71 occupations, and only five of them expressly reference 

receivers being appointed.  Under the SLA’s analysis, a receiver could not be 

appointed for any of the remaining 66 occupations, either, and that simply cannot 

be correct. 

The snippets of cases cited by the SLA do not change this.  None of the cases 

cited by the SLA involve a simple lack of a license by the court or its receiver when 

the company in receivership has such a license.  And that gets to the heart of the 

separation of powers issue.  Neither the legislative nor executive branches are 

allowed to set the qualifications for this court or its receiver.  If this court 
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reconsiders, it will be holding that the legislative branch, as interpreted by the 

executive branch, gets to set the qualifications for this court’s receivers.  That would 

be unconstitutional.   

The cases cited by the SLA are all factually distinguishable.  First, none 

address the alleged “illegality” of a receiver merely not having a license. 3  Rather, 

they all involve substantive violations of law beyond mere state-required 

paperwork. 

Further, many of them are federal cases, and the constitutional limits on 

Federal Courts in dealing with state sovereigns are significant, but not relevant 

here where the matter is in State court.  In Louisville Trust Co. v. Cincinnati 

Inclined Plane Ry. Co., 78 F. 307, 371 (S.D. Ohio 1897) (cited by SLA), the federal 

appellate court quoted a prior federal appellate court as follows:  

It is of the greatest importance that receivers of the federal courts shall 
not be violators of the state laws; and wherever a court is made to 
know, in any proper way, that its receiver is violating the law of the 
state in which is the property of which he has charge, the court must, 
sua sponte, direct him to cease further violation. 
 

This analysis, which stems from the 10th Amendment to the U.S. Constitution and 

the Anti-Injunction Act ((28 U.S.C. 2283) (prohibiting federal courts from enjoining 

certain state activities) has no application here. 

                                            
3 Indeed, the SLA’s legislative analysis is more applicable to the court than to the 
receiver.  The receiver only “operates, manages, and controls” the businesses, 
Motion p. 13, at the direction of this court.  It is this court that is ultimately in 
control.  If the SLA’s argument is accepted, then it is this court that must obtain a 
license.  Again, this simply cannot be correct. 
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But this jurisdictional distinction is not as important as the fact that none of 

these cases are about a receiver not being licensed.  To the extent they involve 

receivers at all (most do not), they all involve violations of substantive law.  In 

Louisville Trust it was held that if the receiver’s operation of streetcars on certain 

streets was later made unlawful under city ordinance, then the receiver should 

cease such operation.  The receiver agrees, for example, that the court could not 

enter an order that the companies in custodial legis could sell marijuana to minors.  

That would be a violation of substantive law.  But that is not the issue here—the 

issue is that the receiver (or, in fact, the court) has “control” of the marijuana 

operations without being licensed by the executive branch.   

In other cases, this receiver has personally been appointed over businesses 

that require licenses and never had a license.  Indeed, in one case its appointment 

was at the request of the State of Colorado.  In none of those cases was there the 

argument that the receiver itself, much less the court, had to have a license.4 

The original constitutional amendment that was passed by the voters 

expressly stated that marijuana would be regulated in a manner similar to alcohol.  

Colo. Const. Art. XVIII, Section 16.  As everyone agrees, the statute regarding alcohol 

regulation expressly references receivers.  Although that was probably a mistake by 

a legislature believing it had more authority than it did, nevertheless that was the 

law at the time the marijuana constitutional amendment was passed.  If the statute 

                                            
4 The documents relating to the other cases were attached to the receiver’s 
response to the original motion to alter or amend.  They can be re-submitted 
if the court desires. 
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or regulations adopted are too narrow and do not match the constitutional 

amendment, then it is the statute and regulations that must give way, not the 

inherent power of this court. 

 

 

C. The SLA does not address one of the court’s primary reasons for 
denying its original motion to modify. 

 
Finally, in its order denying the original motion to alter or amend, the court 

referenced that there was more than one public policy at issue here.  The marijuana 

statutes reflect a policy designed to appease the Department of Justice, but the 

state of Colorado also has a policy that in a divorce assets are to be divided 

equitably.  This equitable division cannot be done unless and until the court is 

aware of the value of these assets.  See, generally, C.R.S. Title 14.   

Apparently Respondent has been slow to provide financial information 

regarding marijuana operations that would allow the court to equitably divide the 

marital estate.  The court therefore exercised its inherent authority to appoint a 

receiver.  The SLA’s motion to reconsider never even addresses this argument, 

which was crucial to the order the SLA asks be reconsidered. 

WHEREFORE, Sterling Consulting Corporation, as receiver, prays that this 

Court deny the motion to reconsider, and grant it such other and further relief as 

the court deems just and proper. 

Respectfully submitted this 3rd day of November, 2016. 

FAIRFIELD AND WOODS, P.C. 
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By:   s/ John M. Tanner   
John M. Tanner 

 
      ATTORNEYS FOR RECEIVER 
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CERTIFICATE OF SERVICE 
 

The undersigned certifies that a copy of the foregoing was Efiled via 
ICCES this 3rd day of November, 2016, and E-served upon the following: 

Kristi Anderson Wells    
Caroline Witkus     
Gutterman Griffiths, P.C.   
10375 Park Meadows Dr., Ste. 520  
Littleton, CO  80124    
kwells@ggfamilylaw.com;    
Carolyn@ggfamilylaw.com 
 
John Goutell 
The Minerva, LLC 
9457 S. University Blvd.   
Ste. 528 
Highlands Ranch, CO  80126 

john@theminerva.com 
 
Gary Nicholas 
Nicholas Family Law  
4601 DTC Blvd., Ste. 1000   
Denver, CO  80237   
   
garynicholas@mac.com 

 
By:  s/ Sharon A. Chiecuto   
Sharon A. Chiecuto

 
 


